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Court of Appeals of the District of Columbia. 


No. 4344 

Michael O’Connor, Appellant, 
vs. 

Jacob B. Shapiro. 


a Supreme Court of the District of Columbia. 

At Law. No. 68691. 

Jacob B. Shapiro, Plaintiff, 
vs. 

Michael O’Connor, Defendant. 

United States of America, 

District of Columbia, ss: 

Be it remembered, That in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had in the above-entitled cause, to wit: 

1 Declaration. 

Filed April 3, 1924. 

In the Supreme Court of the District of Columbia. 

At Law. No. 68691. 

Jacob B. Shapiro, Plaintiff, 
vs. 

Michael O’Connor, Defendant. 

The plaintiff, Jacob B. Shapiro, sues the defendant, Michael 
O’Connor, for that heretofore, on, to-wit, the 24th day of February, 
1923, the said Michael O’Connor contracted and agreed to exchange 
the certain apartment house known as 143 Rhode Island Avenue, 
Northwest, in the City of Washington, District of Columbia and dis¬ 
tinguished as Lot Number Seven (7) in Beavan’s subdivision of 
block 19 “addition to Le Droit Park” as per plat recorded in liber 34, 
folio 169 of the Surveyor’s office now Square 3108, subject to a deed 
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of trust of Eleven Thousand Dollars, with interest at the rate of six 
per cent per annum thereon, then owned by said Michael O’Connor, 
for the certain plot of ground belonging to the plaintiff herein, 
located at the southwest corner of Emerson Street and Georgia 
Avenue, Northwest, and having a frontage of a little over one hun¬ 
dred feet on Georgia Avenue, by a depth of ninety feet on Emerson 
Street, the said plaintiff agreeing to pay to the defendant the sum of 
Five Thousand Dollars in addition to the exchange of the real estale 
aforesaid. That the said plaintiff was at all times ready, able and 
willing to fulfill and carry out the provisions of said contract, 
2 a copy of which is hereto annexed and prayed to be read as 
a part hereof, but the said defendant wholly failed to con¬ 
summate said agreement, although frequently requested so to do by 
the plaintiff'. That during the pendency of the time wherein which 
the parties stipulated settlement was to be made, plaintiff contracted 
to sell said apartment-house at a substantial profit, arranging to 
refinance the deed of trust existing on said apartment-house, and 
otherwise expended large sums of money, time and effort in connec¬ 
tion with the aforesaid contract. That when the time for settle¬ 
ment arrived, the said defendant wholly failed and refused to deliver 
to the said plaintiff a good and sufficient deed to the apartment-house 
property aforesaid, and a good title of record thereto, and otherwise 
wholly failed, neglected and refused to fulfill his said agreement. 

And the plaintiff says that, by reason of the aforesaid wrongful 
acts of the said defendant, the plaintiff has been greatly damaged 
and has lost large sums of money connected with and growing out of 
the aforesaid contract, and has been forced to expend other large 
sums of money in connection therewith, all to the damage of the 
plaintiff in the sum of Two Thousand Dollars. 

Wherefore the plaintiff brings this suit and claims to recover from 
the defendant the sum of $2,000 damages, besides costs. 

LOUIS OTTENBERG, 

Attorney for Plaintiff. 


3 Affidavit. 

******* 
District of Columbia, ss: 

Personally appeared Jacob B. Shapiro, who, being first duly sworn, 
on oath says that he is the plaintiff in the above-entitled cause 
wherein Michael O’Connor is named defendant. That the plaint iff 
has a just and meritorious cause of action for damages against the 
said defendant for this: That the said defendant agreed to exchange 
certain property then and there owned by the defendant for certain 
other property then and there owned by the plaintiff, as more fully 
set forth in the certain exchange contract attached to the plaintiff’s 
declaration filed herein, and prayed to be read as a part hereof. 
That the said plaintiff was at all times ready, able and willing to 
fulfill and consummate his contract aforesaid, and acting in reliance 
upon the aforesaid contract, contracted to sell said premises, and 
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likewise contracted to refinance the trust thereon, and otherwise con¬ 
tracted to expend large sums of money, including title charges, etc., 
in connection with and growing out of the aforesaid contract. That 
the said defendant is a non-resident of the District of Columbia, but 
is a resident of the State of Maryland. 

That the plaintiff has a just and meritorious cause of action 
against the said defendant for damages, as more particularly set out 
in the declaration of the plaintiff filed herein, in the sum of Two 
Thousand Dollars, exclusive of all set-offs and just grounds 

4 of defense, besides costs. 

JACOB B. SHAPIRO. 

Subscribed and sworn to before me this 31st day of March, 1924. 
[notarial seal.] ROSE EDITH SHAPIRO, 

Notary Public, D. C. 

M. A. N. 

Washington, D. C., February 24th, 1923. 

Prather & Robinson, 

Bond Bldg.: 

For and in consideration of Two Hundred ($200.00) Dollars, 
deposit receipt of which is hereby acknowledged, you are hereby 
authorized to exchange my apartment house, known as 143 Rhode 
Island Ave., N. W., in the City of Washington, District of-Columbia, 
and known as lot numbered seven (7), square 3108; subject to a 
trust of $11,000 @6% having about eighteen months to run for 
the ground at the southeast corner of Emerson Street and Georgia 
Ave. N. W. having a frontage of a little over 100 feet on Georgia 
Ave. by a depth of 90 feet on Emerson Street; said property to be 
delivered free and clear of all encumbrances, and the owner of the 
ground to pay me a cash difference of Five Thousand ($5,000) Dol¬ 
lars at time of transfer. 

Title to the properties to be good of record and all expenses such 
as taxes, assessments, water rents, rents, insurance and interest on 
respective properties to be adjusted to date of transfer. Deal 

5 to be closed within sixty (60) days, or as soon as title can be 
given by Title Company. 

MICHAEL O'CONNOR, [seal.] 

Witness: 

W. C. PRATHER. 

The above proposition is hereby accepted. 

J. B. SHAPIRO, [seal.] 

W. C. PRATHER. 

Washington, D. C. 

No Commission. 

I, Rose Edith Shapiro, a Notary Public, in and for the District of 
Columbia, hereby certify that J. B. Shapiro, who is personally well 
known to me as the person who executed the aforegoing—dated Feb. 
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24th, 1923, personally appeared before me in the said District and 
acknowledged the said the said agreement to be his act and deed. 

Given under my hand and seal this 21st day of May 1923. 
[notarial seal ] ROSE EDITH SHAPIRO, 

Notary Public, D. C. 

C. C., D. 

Office of the Recorder of Deeds, 

District of Columbia. 

This is to certify that the foregoing is a true and verified copy of 
the Agreement between Michael O’Connor and Prather and Robinson 
and of the whole of said Agreement as filed in this Office the 24th 
day of May A. D. 1923. 

In testimony whereof. I have hereunto set my hand and affixed 
the seal of this Office this 22 day of October. A. D. 1923. 

[seal.] ARTHUR G. FROE. 

Recorder of Deeds , D. C. 


6 Plea. 

Filed May 19. 1924. 

******* 

The defendant, Michael O'Connor, for plea to the Declaration 
filed herein, savs as follows: 

Under date February 24th 1923, affiant agreed in writing to trade 
the apartment house owned by him to the plaintiff Jacob R. Shapiro, 
for a certain tract or parcel of land situated at Georgia Avenue and 
Emerson Street, N. W. Washington, D. C., as in said contract set 
forth, copy of which is hereto annexed marked Exhibit “A” and 
prayed to be read and taken as a part hereof. The agents for the 
plaintiff, to-wit, Prather and Robinson represented to this defendant 
that said land contained 9.000 square feet of ground available for 
building purposes. It developed that said tract of land contained 
only, to-wit. 7.787 sq. ft. of ground available for building purposes 
and on being advised of this fact defendant's wife (who had not 
signed the contract aforesaid) refused to execute a Deed of convey¬ 
ance for the apartment house with this defendant. Under date 
April 6th 1923, this defendant notified plaintiff’s said agents in 
writing that because of the misrepresentation as to the number of 
square feet in said tract of land available for building purposes, his 
wife would not sign a Deed for said apartment house with him. A 
copy of said letter is hereto annexed, marked Exhibit “B” and prayed 
to be read and taken as a part hereof. That before said letter was 
written as aforesaid defendant and his wife had verbally notified 
said agents that defendant’s wife would not sign Deed for the reason 
aforesaid. 

7 That notwithstanding the misrepresentation aforesaid, this 
defendant was always ready to comply with the exchange 

contract in so far as he was concerned and on, to-wit, June 15th 
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1923, this defendant executed his Deed of Conveyance of his said 
property to the plaintiff and left said Deed with the District Title 
Co., of this city, which company had prepared the said Deed on 
behalf of the plaintiff and authorized said Title Company to deliver 
the said Deed to the plaintiff whenever the plaintiff should perform 
the said contract on his part. This affiant avers that said Title Com¬ 
pany did so tender delivery of his said Deed to the plaintiff but the 
plaintiff failed and refused to perform said contract of exchange and 
failed and refused to consummate the said exchange, the plaintiff 
claiming that his reason for so refusing was that the defendant’s wife 
had failed and refused to join in the defendant’s Deed. Affiant says 
that he fully performed his part of the said contract of exchange but 
that the plaintiff failed and refused to perform and carry out said 
contract of exchange. 

That thereafter on or about October 29th 1923, the plaintiff 
offered to amicably adjust, settle and compromise the differences be¬ 
tween the parties growing out of the contract of exchange, dated 
February 24th 1923 aforesaid, copy of said offer made by the at¬ 
torney for the plaintiff is hereto annexed marked Exhibit “C” and 
prayed to be read and taken as a part hereof, and this defendant 
accepted said offer with certain modifications agreed to by the parties 
and in pursuance thereof a contract was entered into by the plaintiff 
and the defendant and his wife under date November 30th 

8 1923, copy of which is hereto attached marked Exhibit “D” 
and prayed to be read and taken as a part hereof. The 

parties agreed that as settlement of the plaintiff’s claims against the 
defendant, the plaintiff should have an exclusive sales agency for the 
sale of the defendant’s said property and by said contract of Novem¬ 
ber 30th 1923, the defendant and his wife did give the plaintiff the 
exclusive sales agency for said property of the defendant and by said 
contract it was further agreed that if the plaintiff* succeeded in effect¬ 
ing a sale of the said property they would pay him therefore the 
usual real estate commission and in addition thereto would pay him 
the further sum of five hundred dollars if the purchase price ob¬ 
tained was $28,500.00; and this affiant says that the said contract 
was made by this affiant and his wife and the plaintiff as and for 
full settlement, accord and satisfaction of any claim the plaintiff 
may have had growing out of the exchange contract of February 
24th 1923, hereinbefore mentioned. 

The defendant denies that he ever failed or refused to perform 
the contract of exchange but upon the contrary says the truth is that 
he did perform his part of the said contract of exchange and more¬ 
over defendant says that if the plaintiff ever had any rightful claim 
or demand against this defendant growing out of "said contract of 
exchange, the same has been heretofore fully settled, compromised, 
satisfied and released by and through the settlement agreement of 
November 30th 1923, aforesaid. 

The plaintiff had recorded among the Land Records of the Dis¬ 
trict of Columbia the aforesaid exchange contract of February 24th 
1923, which might have been construed as a cloud on the title 

9 to defendant’s aforesaid property, and plaintiff agreed by 
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said contract of settlement of November 30th 1923, to exe¬ 
cute and record a release of the said exchange contract of February 
24th 1923, and plaintiff has made such release. 

Defendant is not indebted unto the plaintiff as alleged or in any 
manner or sum whatsoever. Any claim or demand the plaintiff 
might have had against the defendant was compromised and settled 
by the contract of date, November 30th 1923, hereinbefore referred to. 

ALBERT D. ESHER, 
Attorney for Defendant. 


Affidavit. 

******* 


District of Columbia, ss: 

Personally appeared before the undersigned a Notary Public in 
and for the District of Columbia, Michael O’Connor, who, being on 
oath, duly sworn, deposes and says that he is named as defendant 
in the above entitled suit and has a full and complete defense to the 
same, as follows, to-wit: 


Under date February 24th 1923, affiant agreed in writing to trade 


the apartment house owned by him to the plaintiff Jacob B. Shapiro, 
for a certain tract or parcel of land situated at Georgia Avenue and 


Emerson St.. N. \\\, W ashington, D. C. as in said contract set forth. 


copy of which is hereto annexed marked Exhibit “A” and 
1U prayed to be read and taken as a part hereof. The agents for 
the plaintiff, to-wit. Prather and Robinson represented to this 
defendant that said land contained 9,000 square feet of ground avail¬ 
able for building purposes. It developed that said tract of land con¬ 
tained only to-wit, 7.7S7 sq. ft. available for building purposes and 
on being advised of this fact defendant’s wife (who had not signed 


the contract aforesaid) refused to execute a Deed of Conveyance for 
the apartment house with this defendant. Under date April 6th 
1923, this defendant notified plaintiff’s said agents in writing that 
because of the misrepresentation as to the number of square feet in 
said tract of land available for building purposes, his wife would not 
sign a Deed for said apartment house with him. A copy of said 
letter is hereto annexed, marked Exhibit “B’’ and prayed to be read 
and taken as a part hereof. That before said letter was written as 


aforesaid defendant and his wife had verbally notified said agents 
that defendant's wife would not sign said Deed for the reason afore¬ 


said. 


That notwithstanding the misrepresentation aforesaid, this de¬ 
fendant was always ready to comply with the exchange contract in 
so far as he was concerned and on, to-wit, June loth 1923, this de¬ 
fendant executed his Deed of Conveyance of his said property to the 
plaintiff and left said Deed with the District Title Company, of this 
city, which companv had prepared the said Deed on behalf of the 
plaintiff and authorized said Title Company to deliver the said Deed 
to the plaintiff whenever the plaintiff should perform the said con¬ 
tract on his part. This affiant avers that said Title Company 
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11 did so tender delivery of his said Deed to the plaintiff but the 
plaintiff failed and lefused to perform the said exchange and 

failed and refused to consummate said contract of exchange, the 
plaintiff claiming that his reason for so refusing was that the defend¬ 
ant’s wife had failed and refused to join in the defendant’s Deed. 
Affiant says that he fully performed his part of the said contract of 
exchange but that the plaintiff failed and refused to perform and 
carry out said contract as aforesaid. 

That thereafter on or about October 29tli 1923, the plaintiff offered 
to amicably adjust, settle and compromise the differences between 
the parties growing out of the .exchange contract dated February 
24th 1923 aforesaid, copy of said offer made by the attorney for the 
plaintiff is hereto attached marked Exhibit “C” and prayed to be 
read and taken as a part hereof, and this defendant accepted said offer 
with certain modifications agreed to by the parties and in pursuance 
thereof a contract was entered into by the plaintiff and the defendant 
and his wife under date Nov. 30th 1923, copy whereof is hereto at¬ 
tached marked Exhibit “D” and prayed to be read and taken as a 
part hereof. The parties agreed that as settlement of the plaintiff’s 
claims against the defendant the plaintiff should have an exclusive 
sales agency for the sale of the defendant’s said property and by said 
contract of November 30th 1923, the defendant and his wife did give 
the plaintiff the exclusive sales agency for said property of the de¬ 
fendant and by said contract it was further agreed that if the plain¬ 
tiff succeeded in effecting a sale of the said property they would pay 
him therefor the usual leal estate commission and in addition 

12 thereto would pay him the further sum of five hundred dollars 
if the purchase price obtained was $28,500.00 and this affiant 

says that the said contract was made by this affiant and his wife and 
the plaintiff as and for full settlement, accord and satisfaction of any 
claim the plaintiff may have had growing out of the exchange con¬ 
tract of Februarv 24th, 1923, hereinbefore mentioned. 

The defendant denies that he ever failed or refused to perform 
the contract of exchange but upon the contrary says the truth is that 
he did perform his part of the said contract of exchange and more¬ 
over defendant says that if the plaintiff ever had any rightful claim 
or demand against this defendant growing out of said contract of 
exchange, the same has been heretofore fully settled, compromised, 
satisfied and released by and through the settlement agreement of 
November 30th 1923, aforesaid. 

The plaintiff had recorded among the Land Records of the Dis¬ 
trict of Columbia the aforesaid exchange contract of February 24th 
1923, which might have been construed as a cloud on the title to 
defendant’s aforesaid property, and plaintiff agreed by said contract 
of settlement of November 30th 1923, to execute and record a release 
of the said exchange contract of February 24th 1923, and plaintiff 
has made such release. 

Defendant is not indebted unto the plaintiff as alleged or in any 
manner or sum whatsoever. Any claim or demand the plaintiff 
might have had against the defendant was compromised and settled 
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by the contract of date, November 30th 1923, hereinbefore referred 
to, and further affiant sayeth not. 

MICHAEL O’CONNOR. 

13 Subscribed and sworn to before me this 30th day of April, 
1924. 

[notarial seal.] FRANK I. BROWN, 

Notary Public, D. C. 

Exhibit “A.” 

Copy. 

Washington, D. C., February 24th, 1923. 

Prather & Robinson, 

Bond Building: 

For and in consideration of two hundred ($200.00) dollars de¬ 
posit, receipt of which is hereby acknowledged, you are hereby 
authorized to exchange my apartment house, known as 143 Rhode 
Island Avenue, N. W. in the city of Washington, District of Colum¬ 
bia, and known as lot numbeied seven (7) Square 3108; subject to 
a trust of $11,000.00 at 6G having about eighteen months to run. 

For 

The ground at the southeast corner of Emerson Street and Georgia 
Avenue, N. \V. having a frontage of a little over 100 feet on Georgia 
Ave., by a depth of 90 feet on Emerson Street; said property to be 
delivered free and clear of all encumbrances, and the owner of the 
ground to pay me a cash difference of the thousand ($5,000.00) 
dollars at time of transfer. 

Title to the properties to be good of record and all expenses such 
as taxes, assessments, water rents, rents, insurance, and interest on 
respective properties to be adjusted to date of transfer. Deal 

14 to be closed within sixty (00) days, or as soon as title can be 
given by Title Companv. 

‘MICHAEL O’CONNOR, [seal.] 

—J) —R .—SHAPIRO— 

—No—c— 

The above proposition is hereby accepted. 

J. B. SHAPIRO, [seal.] 

W. C. PRATHER. 

No commissions. 

Washington, D. C. 

I, Rose Edith Shapiro, a Notary Public in and for the District of 
Columbia, heieby certify that .J. B. Shapiro, who is personally well 
known to me as the person who executed the aforegoing dated Feb. 
24 1923, personally appeared before me in the said District and 
acknowledged the said agreement to be his act and deed. 

Given under mv hand and seal this 21st dav of May, 1923. 

ROSE EDITH SHAPIRO, 

Notary Public, D. C. 
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Exhibit “B.” 

Washington, D. C., April 6th, 1923. 

Messrs. Prather & Robinson, 

Bond Building, 

City. 

Dear Mr. Prather : 

Pursuant to our conversation regarding the exchange of my apart¬ 
ment at No. 143 Rhode Island Avenue, Northwest, for the ground 
at Georgia Avenue and Emerson Street I beg to state that at 
15 the time of signing the contract you informed me that there 
were nine thousand square feet available for building pur¬ 
poses. Later you told me there were eight thousand six hundred 
fifty-two and one-half square feet only. It now develops that only 
seven thousand seven hundred and eighty-seven square feet can be 
used. 

M v wife was told, of course, about the land containing nine thou¬ 
sand square feet available for building purposes and she called at 
your office and requested you to write into the original contract that, 
said ground contained nine thousand square feet of ground available 
for building purposes, exclusive of government parking etc., which 
you agreed to do, and also stated that if there was not nine thousand 
square feet available for building purposes the deal would not go 
through. 

On being informed that only seven thousand seven hundred and 
eighty-seven feet are available for building purposes, as l told you in 
our recent conversation, Mrs. O’Connor says she will not sign a deed 
with me for our apartment. 

She feels she has been imposed upon, and nothing I can do has 
caused her to change her stand and sign the deed. 

I am willing to sign the deed at any time you present the same to 
me but 1 do not suppose the owner of the land would be willing to 
accept a deed for the .apartment unless it was signed also by Mrs. 
O’Connor. 

Please let me have your views in the matter. 

Respectfully, 


MICHAEL O’CONNOR. 
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Exhibit “C.” 


Louis Ottenberg, 
Attorney at Law, 
Colorado Bldg., 
Washington, D. C. 

Phone Main 1827. 

Albert D. Escher, Esq., 

Woodward Bldg., 

Washington, D. C. 

Dear Sir 


October 29th, 1923. 


Re O’Connor-Shapiro Matter. 


Confirming our telephone conversation of to-day, beg to advise 
that we can amicably adjust Mr. Shapiro’s suit for substantial dam¬ 
ages against Mr. O'Connor in this way: Mr. and Mrs. O'Connor are 
to give Mr. Shapiro the exclusive sales agency of the apartment 
house owned bv Mr. O'Connor at 143 Rhode Island Avenue, N. W., 
Washington. D. C. for a period of ninety days at the price of 
$28,000.00, upon the following terms: They will convey, under the 
usual contract of sale provisions, the purchaser to assume the existing 
first trust of $11,000.00, paying $5,000 or more in cash, and sellers 
to take back second trust for balance of purchase price, payable $175 
per month including interest at 0 r 7 per annum, with the under¬ 
standing that the purchaser shall have the right to pay off the said 
existing first trust out of the proceeds of a new first trust of about 
$15,000 the differences between the amounts of the said first trusts 
to be added to said cash payment, and the balance of the purchase 
price to be paid ofT at the rate of $175 per month including 
17 interest at 6% per annum. Mr. Shapiro shall be paid, in 
addition to the usual Real Estate Board Commission the sum 
of five hundred dollars in compromise of his claims for damages for 
breach of existing sales contract dated Feb. 24. 1923. recorded May 
24. 1923, and to file necessary release of said existing contract. 
Sellers to execute contract of sale upon foregoing terms, and convey 
by usual special warranty deed. 

I am sending this letter .to you in the hope that your clients will 
approve the same and thereby avoid litigation and at the same time 
accomplish the sale of the property to the mutual benefit of all. 
Tf the foregoing is acceptable, kindly have Mr. and Mrs. O'Connor 
join in a letter of ratification and authorization. Your immediate 
consideration will be appreciated. 

Very sincerely yours, 


LOUIS OTTENBERG. 
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Exhibit “D.” 

Agreement made this 30 day of November, 1923, by and between 
Michael O’Connor and Mary V. O’Connor, his wife, hereinafter called 
the owners, parties of the first part, and J. B. Shapiro, trading as the 
Joseph Shapiro Company, hereinafter called the agent, party of the 
second part, witnesseth, that in consideration of ten dollars and other 
good and valuable considerations received and hereby acknowledged, 
said owners do hereby constitute and appoint J. B. Shapiro, trading 
as aforesaid, their sole and exclusive agent for the sale of the 

18 certain apartment house building owned by said first parties 
and located at 143 Rhode Island Avenue, Northwest, in the 

City of Washington, in the District of Columbia, for a period of time 
from date to January 5th 1924. upon the following terms of sale: 
the price shall not be less than $28,000.00 gross to owners, provided 
that should a purchaser be secured for said property upon the terms 
herein set forth, at a price at or in excess of $28,500.00 the said agent 
shall receive in addition to the usual real estate Board Commission 
on said purchase, an additional sum of five hundred dollars. 

Said owners agree to sell said property under the usual Real Es¬ 
tate Board Contract of sale provision, settlement of any such sale to 
be within thirty days from date of contract, the purchaser to place a 
new first trust of at least $15,000.00 on said property at his own ex¬ 
pense, pay at least $9,000.00 in cash to owners at time of settlement, 
said owners agreeing to convey said property by usual special war¬ 
ranty deed, to take back a second deed of trust for the balance of the 
purchase price, payable at the rate of $175.00 per month, including 
interest at the rate of six per cent per annum. 

Owners agree that they will accept and ratify in writing a con¬ 
tract of sale containing the aforegoing provisions and will upon de¬ 
mand of said agent deposit with the District Title Insurance Com¬ 
pany a good and sufficient legal deed conveying their title, good of 
record, to such purchaser as may be secured, upon performance by 
such purchaser of the terms of sale. Said owners hereby authorize 
empower and direct said Title Insurance Company to pay to such 
agent out of said purchase price the sum or sums herein- 

19 before agreed to be paid to said agent as compensation for his 
services, whether sale is made by said agent or otherwise, dur¬ 
ing the term of this agency. 

The agent. J. B. Shapiro, trading as aforesaid, agrees that he will 
execute and record among the land records of the District of Colum¬ 
bia, before the expiration of this agency, a release of the agreement 
for the trade of the herein mentioned apartment house for ground 
at the southeast corner of Georgia Avenue and Emerson Street North¬ 
west. this city, which trade agreement bears date February 24th 1923, 
and which was recorded as aforesaid bv said agent on Mav 24th 1923. 
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In witness whereof the parties hereto have hereunto set their hands 
and seals this 30 day of November 1923. 


In the presence of: 


MICHAEL O’CONNOR, [seal.] 
MARY V. O’CONNOR, [seal.] 

J. B. SHAPIRO, [seal.] 

Agent. 


ALBERT D. ESHER. 

ii u u 


R. E. SHAPIRO. 


Joinder of Issue. 

Filed June 3, 1924. 

******* 

The plaintiff joins issue on the plea of the defendant. 

LOUIS OTTENBERG, 

Attorney for Plaintiff. 


20 Memorandum. 

February 10. 1925.—Verdict for plaintiff for $2,000.00. 

Supreme Court of the District of Columbia. 

Fridav, February 20" 1925. 

Session resumed pursuant to adjournment, present presiding Mr. 
Justice Stafford. 

******* 

Come now the parties hereto, by their respective attorneys of 
record, and thereupon the motion for a new trial filed herein, being 
considered after argument thereon, be and the same hereby is over¬ 
ruled. and judgment on verdict is ordered. Therefore it is con¬ 
sidered that the plaintiff recover herein of said defendant the sum of 
two thousand ($2,000) dollars, but with interest from this date to¬ 
gether with his costs of suit to be taxed by the Clerk and have execu¬ 
tion thereof. From the foregoing judgment the defendant notes an 
appeal in open court to the Court of Appeals, whereupon the maxi¬ 
mum of an undertaking to act as a supersedeas is fixed at the sum of 
twenty-five hundred ($2,500) dollars and the maximum of an under¬ 
taking for costs is hereby fixed in the sum of one hundred dollars, 
with leave to deposit the sum of fifty dollars with the Clerk in lieu 
thereof. 
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Memoranda. 

February 24, 1925.—Supersedeas bond approved and filed. 
March 16, 1925.—Bill of Exceptions filed. 

Assignment of Errors. 

Filed May 21, 1925. 


1. The Court erred in excluding written and oral testimony of 
the settlement of plaintiff’s claim against the defendant. 

2. The Court erred in excluding testimony as to the “other good 
and valuable considerations” moving to the defendant for the execu¬ 
tion bv defendant of the exclusive sales agency contract to the plain¬ 
tiff. 

3. The Court erred in submitting to the jury the question of 
whether the parties had agreed that the release of the liens on the 
lands, dated the 18th day of January, 1924, was to he a new contract 
and substituted in the place of their previous contract to settle their 
respective rights under the original contract of exchange. 

4. The Court erred in refusing to permit evidence of what was the 
contract of the parties, namely, that it consisted of the offer as made 
in the letters of the attorney for the plaintiff and the acceptance 
thereof by the defendant through his act in. giving the exclusive 
sales agency contract to the plaintiff. 

5. The Court erred in excluding the letters of the plain- 
22 tiff’s attorney as not forming a part of the settlement contract 
between the parties. 

ALBERT D. ESIIER, 

Attorney for Defendant. 

Supreme Court of the District of Columbia. 

Thursday, May 21" 1925. 

Session resumed pursuant to adjournment, present presiding Mr. 
Justice Stafford. 


The Court having this day signed the Bill of Exceptions taken at 
the trial of this cause (and heretofore submitted) now hereby orders 
the same made of record. 


Designation of Record. 

Filed March 10, 1925. 

******* 

The Clerk of the Court will please prepare Transcript of Record on 
appeal in the above-entitled case and include therein copy of: 
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1. Declaration. 

2. Pleas. 

3. Joinder of Issue. 

4. Memo, of verdict. 

5. Entry of Judgment. 

6. Notice of Appeal. 

7. Memorandum supersedeas bond given. 

8. Bill of Exceptions. 

9. Assignment of Errors. 

23 10. This Order. 

ALBERT D. ESIIER. 
Attorney for Defendant. 

24 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I. Morgan II. Beach. Clerk of the Supreme Court of the District 
of Columbia, hereby certify tlie foregoing pages numbered from 1 to 
23. both inclusive, to be a true and correct transcript of the record, 
according to directions of counsel herein filed, copy of which is made 
part of this transcript, in cause No. (>8091 at Law, wherein Jacob B. 
Shapiro is Plaintiff and Michael O'Connor is Defendant, as the same 
remains upon the files and of record in said Court. 

In testimony whereof, l hereunto subscribe my name and affix the 

seal of said Court, at the city of Washington, in said District, this 

3rd dav of June. 1925. 

« 

[Seal Supreme Court of the District of Columbia.] 

MORGAN II. BEACH. 

EW. Clerk. 


25 In the Supreme Court of the District of Columbia. 

No. 68691. At Law. 

Jacob B. Shapiro, Plaintiff, 
vs. 

Michael O’Connor, Defendant. 

Defendant's Bill of Exceptions. 

This case coming on for trial before the Honorable Wendell P. 
Stafford. Associate Justice of the Supreme Court of the District of 
Columbia, and a jury, on the 9th day of February, 1925, the plaintiff 
being represented by Louis Ottenberg, Esquire, and the defendant 
by Albert D. Esher. Esquire, the following proceedings were had. 
The plaintiff, to maintain the issues on his part joined, called one: 
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26 Jacob B. Shapiro, produced as a witness for himself testi¬ 
fied substantially that he had been engaged in the real estate 
business for 7 or 8 years dealing actively for himself & others in the 
purchase & sale of property in the District of Columbia & knew the 
value of the properties herein involved; and that — was the owner of 
the lot at the southeast corner of Emerson Street and Georgia Avenue; 
that he had agreed to trade this lot with $4,000.00 cash for Mr. 
O’Connor’s apartment at 143 Rhode Island Avenue, Northwest, sub¬ 
ject to $11,000 trust, but when Mr. O’Connor complained through 
Mr. Prather of the shortage in the number of feet in the lot, witness 
increased the cash payment to $5,000, and signed the agreement; 
witness identified his signature to the agreement and the same was 
offered in evidence. That said agreement is as follows: 

Washington, D. C., February 24t.h, 1923. 

Prather & Robinson, 

Bond Building: 

For and in consideration of two hundred ($200.00) dollars de¬ 
posit, receipt of which is hereby acknowledged, you are hereby au¬ 
thorized to exchange my apartment house, known as 143 Rhode Is¬ 
land Avenue, N. W. in the City of Washington, District of Columbia, 
and known as lot numbered seven (7) Square 3108; subject to a 
trust of $11,000.00 at 0% having about eighteen months to run. 

For 

The ground at the southeast corner of Emerson Street and Georgia 
Avenue, N. W. having a frontage of a little over 100 feet on Georgia 
Ave., by a depth of 90 feet on Emerson Street; said property to be 
delivered free and clear of all encumbrances, and the owner of 
the ground to pay me a cash difference of five thousand ($5,000.00) 
dollars at time of transfer. 

Title to the properties to be good of record and all expenses such as 
taxes, assessments, water rents, rents, incurance, and interest on re¬ 
spective properties to be adjusted to date of transfer. Deal to be 
closed within (00) days, or as soon as title can be given by Title 
Companv. 

MICHAEL O’CONNOR, [seal ] 

J. B. SHAPIRO. [seal.] 

No c. 

The above proposition is hereby accepted. 

J. B. SHAPIRO, [seal.] 

W. C. PRATHER. 

No commissions. 


27 Washington, D. C. 

I, Rose Edith Shapiro, a Notary Public in and for the District of 
Columbia, hereby certify that J. B. Shapiro, who is personally well 
known to me as the person who executed the aforegoing dated Feb. 
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24 1923, personally appeared before me in the said District and 
acknowledged the said agreement to be his act and deed. Given 
under my hand and seal this 21st day of May, 1923. 

ROSE EDITH SHAPIRO. 

Notary Public, D. C. 

My lot was encumbered for $4,000.00 which he was ready, able & 
willing to pay off and the apartment was encumbered for $11,000.00 
which I agreed to assume; my lot was worth from $1.00 to $1.25 per 
square foot, or $10,000.00 to $11,000.00 in round figures; the apart¬ 
ment would stand me $27,000.00; on the date of the contract the fair 
market value of the apartment was $29,000.00. <fe my bargain or profit 
was worth $2,000.00, on March 9th 1923 I agreed to sell the apart¬ 
ment to Mr. Cafritz for $29,000.00; witness was shown a paper pur¬ 
porting to he the sales contract for the apartment to Cafritz and 
identified the same as said sales contract; witness had applied to 
George W. Worthington for a loan of $15,000.00 on the apartment 
and Mr. Worthington agreed to make the loan and when Mr. O’Con¬ 
nor failed to carry out the trade agreement witness had to pay Mr. 
Worthington bis commission for the loan amounting to $—; that 
immediately after signing the trade agreement of February 24, 1923, 
witness ordered the title to the apartment to be searched by the Law¬ 
yer's Title Co.; that sometime thereafter Mr. O'Connor called to see 
•/ 

witness and told witness Mrs. O'Connor, his wife, would not sign a 
deed to the apartment, because the lot did not contain as many feet 
as she thought: that this visit bv Mr. O'Connor was near the end of 
the 60 day period as specified in the trade agreement for closing the 
deal; that Mr. Prather was not agent for witness and witness had not 
agreed to pay Mr. Prather any commission for making the trade; 
that witness was always ready to go through with the trade of his 
lot for the apartment belonging to Mr. O’Connor hut would not 
accept a deed to the apartment unless it had been signed by Mrs. 
O'Connor, the defendant’s wife; witness identified his signature 1o 
the paper of January IS. 1924. That before any offer was made, 
witness had given Mr. Prather a plat of his lot & identified a copy of 
that plat. 


28 On cross-examination: 

Witness stated that he had listed his lot with Prather Robinson ; 
witness did not know who held the trust on the O’Connor apartment 
and did not know if the t»/rst could he paid off; witness went to see 
Robert T.ee O'Brien about the trust but did not know if it could be 
paid off after January 18. 1921; witness could not sell the apartment 
for $28,000.00 after he had secured the exclusive sales agency for 
the apartment but witness tried to do so; every salesman in his office 
also tried to do so; that witness has since built stores and apartments 
on his lot. 

29 W. C. Prather produced as a witness for plaintiff testified 
substantially as follows: That he is engaged in the real estate 
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business in the District of Columbia with a Mr. Robinson and wit¬ 
ness had the handling of the Shapiro-O’Connor trade; witness told 
Mr. O’Connor the Shapiro lot contained 9000 feet; at this time 
Shapiro had agreed to give $4,000.00 with the lot for the apartment 
but when it was discovered there was less ground Mr. Shapiro in¬ 
creased the cash to $5,000.00; Mr. O’Connor asked witness to dispose 
of his apartment and agreed to pay witness a commission; I showed 
Mr. O’Connor a plat of the property which witness had obtained from 
Mr. Shapiro; the neighborhood around the apartment was changing, 
colored people coming in, & that made it hard to sell after January, 
1924. 

On cross-examination witness stated that Mr. O’Connor had called 
to see him twice about the shortage in the number of feet the lot 
contained and on one of these occasions Mrs. O’Connor was with him. 

30 Morris Cafritz, produced as a witness for plaintiff testified 
substantially as follows: that he is engaged in the real estate 

business; that he is familiar with the values of real estate in the Dis¬ 
trict of Columbia; that he owns lands near Georgia Avenue and 
Emerson Street; that he had bought & sold land in that vicinity; 
that he is familiar with the Shapiro lot at Georgia Avenue and Emer¬ 
son Street; that the fair value for this lot would be from .85 (cents) 
to $1.25 per square foot; on March 9, 1923 witness agreed to buy the 
O’Connor apartment from Mr. Shapiro; witness identified his sig¬ 
nature on the purchase contract; that said contract was offered in 
evidence; that witness agreed to pay $29,000.00 for the apartment; 
that the deal was never closed because Mr. Shapiro could not deliver 
possession of the apartments. 

On cross-examination witness testified that he thought the apart¬ 
ment building contained six apartments; that he had agreed to give 
$29,000.00 for the apartment but would not give $28,000.00 for it 
a few months later since in the beginning he wanted to give the 
apartment to his father and later lie made other arrangements. 

That thereupon tire plaintiff announced his case in chief closed. 

That then and thereupon the defendant, by his counsel, moved the 
Court to direct the jury to bring in a verdict for the defendant on the 
ground that the exclusive sales agency contract of November 30th 
1923, had been given in settlement of any demands of plaintiff grow¬ 
ing out of the trade agreement bearing date February 24th 1923, and 
that there had been an accord and satisfaction. 

Which motion was overruled and an exception duly noted. 

The defendant to maintain the issues on his part joined, called as 
a witness one: 

31 Michael O'Connor, produced as a witness in his own be¬ 
half, testilied substantially as follows: I own the Nahant 

Apartment located at 143 R. 1. Ave. N. W. Washington, D. C.; on 
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February 24, 1923, 1 signed an agreement to trade this apartment 
for land belonging to Mr. Shapiro at the southeast corner of Georgia 
Avenue and Emeison Street, N. W. At the time I signed this agree¬ 
ment Mr. Prather of Prather and Robinson agents for Mr. Shapiro 
told me the lot contained 9000 square feet of ground available for 
building purposes; the next day or so Mr. Prather told me the lot 
contained only 8052 square feet; I thereupon went to the District 
Building and found that the lot contained only 7787 square feet of 
land available for building purposes; mv wife and I then went to see 
Mr. Prather and he agreed in our presence to write in the contract 
that the lot contained 9000 square feet of land available for building 
purposes; Mrs. O’Connor told him that unless he did this she would 
not sign the deed for our apartment; Mr. Prather later refused to do 
this and Mrs. O’Connor refused absolutely to sign the deed; I then 
went to see Mr. Shapiro and told him since Mr. Prather had repre¬ 
sented that the lot contained 9000 square feet of ground available for 
building purposes and as it developed there were only 7787 square 
feet of ground available for building purposes, Mrs. O’Connor would 
not sign a deed for the apartment. This conversation occur-ed about 
a week after the date of the trade agreement of February 24th, 1923; 
sometime thereafter 1 went to the Title Company and signed the deed 
to my property which had been prepared by the Title Company. 
That Mr. Shapiro refused to accept this deed because my wife had 
not signed it with me and I received a letter from Mr. Ottenberg 
calling upon me to pay certain damages which he claimed Mr. 
Shapiro had suffered because of my failure to carry out the agree¬ 
ment of trade of February 24th, 1923. That several months 
32 after this witness was called to Mr. Esher’s office and was 

shown by Mr. Esher a letter he had received from Mr. Otten- 
%0 

berg, the attorney for Mr. Shapiro, bearing date October 29th, 1923; 
that witness and his attorney, Mr. Esher, talked about the matters 
contained in this letter. 

That then and thereupon the following occur-ed: 

By Mr. Esher: 

“Q. Is this the letter I showed you? A. Yes, sir.” 


1 oiler this letter in evidence. 

The plaint iff objected to the admission of the letter in evidence. 


Bv Mr. Esher: 

“Q. What occur-ed after you read this letter?” 

By Mr. Ottenberg: I object to this testimony. 

That then and thereupon counsel for both parties approached the 
bench and the letter from Mr. Ottenberg to Mr. Esher, bearing date 
October 29th 1923, was shown to the Court. That counsel for the 
defendant informed the Court he expected the witness to testify and 
that he would prove that after witness had read Mr. Ottenberg’s 
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letter, Mr. Esher called up Mr. Ottenberg on the telephone in the 
presence of witness and told Mr. Ottenberg, the attorney for Mr. 
Shapiro, the plaintiff, that witness (O'Connor) could not give ninety 
days in the exclusive sales agency since a deed of trust on the apart¬ 
ment of witness matured the first part of January and witness did not 
want the exclusive sales agency to extend beyond this time; and that 
also witness would not consent to pay Mr. Shapiro the bonus of 
$500.00 figured on the price of $28,000.00 but on a basis of $28,- 
500.00, in addition to the real estate commissions. 

The Court thereupon sustained the objection of plaintiff to this 
proposed testimony and to the admission of said letter in evidence, 
to which ruling of the Court exception was duly noted on the ground 
that the contract of the parties consisted of the offer as made 
33 in the letters of the attorney for plaintiff and the acceptance 
thereof by the defendant through his act in giving the ex¬ 
clusive sales agency contract to the plaintiff. 

That said letter from Mr. Ottenberg, the attorney for plaintiff, to 
Mr. Esher, attorney for defendant O’Connor, reads as follows: 

‘ Louis Ottenberg, 

Attorney-at-Law, 

Colorado Building, 

Washington, D. C. 

Phone Main 1827. October 29th, 1923. 

Albert D. Esher, Esq., 

Woodward Building, 

Washington, D. C. 

lit O’Connor-Shapiro Matter. 

Dear Sir : 

Confirming our telephone conversation of today beg to advise that 
we can amicably adjust Mr. Shapiro’s suit for substantial damages 
against Mr. O’Connor in this way: Mr. and Mrs. O’Connor are to 
give Mr. Shapiro exclusive sales agency of the apartment house owned 
by Mr. O’Connor at 143 Rhode Island Avenue, N. W., Washington, 
D. C. for a period of ninety days at the price of $28,000.00 upon the 
following terms: They will convey, under the usual contract of sale 
provisions, the purchaser to assume the existing first trust of $11,- 
000.00, paying $5,000.00 or more in cash and sellers to take back 
second trust for balance of purchase price, payable $175.00 per month 
including interest at 6% per annum, with the understanding that 
the purchaser shall have the right to pay oft* the said existing first 
trust out of the proceeds of a new first trust of about $15,000.00 the 
difference between the amount of the said first trust to be added to 
said cash payment, and the balance of the purchase price to be paid 
off at the rate of $175.00 per month including interest at G% per 
annum. Mr. Shapiro shall be paid, in addition to the usual Real 
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Estate Board commission the sum of five hundred dollars in com¬ 
promise of his claims for damages for breach of existing sales con¬ 
tract dated February 24th 1923, recorded May 24th 1923, and to 
file necessary release of said existing contract. Sellers to execute con¬ 
tract of sale upon foregoing terms, and convey by usual special war¬ 
ranty deed. 

I am sending this letter to you in the hope that your clients will 
approve the same and thereby avoid litigation and at the same time 
accomplish the sale of the property to the mutual benefit of all. If 
the foregoing is acceptable, kindly have Mr. and Mrs. O’Connor join 
in a letter of ratification and authorization. Your immediate con¬ 
sideration will be appreciated. 

Very sincerely yours, 

LOUIS OTTENBERG.” 

Later witness was called to Mr. Esher’s office and was shown an¬ 
other letter addressed to Mr. Esher by Mr. Ottenberg, bearing date 
November 12th 1923; witness identified this letter but on 
34 objection of plaintiff the Court refused to admit said letter in 
evidence, to which ruling of the Court exception was duly 
noted, on the ground that this letter formed a part of the settlement 
contract between the parties. 

Witness thereupon identified his signature and the signature of his 
wife to a paper bearing date November 30th 1923, and the same was 
offered in evidence and read to the jury. That said paper is as 
follows: 

“Agreement made this 30th day of November, 1923, by and be¬ 
tween Michael O’Connor and Mary V. O’Connor, his wife, herein¬ 
after called the owners, parties of the first part, and J. B. Shapiro, 
trading as Joseph Shapiro Company, hereafter called the agent, 
party of the second part, witnesseth, that in consideration of ten dol¬ 
lars and other good and valuable considerations, received and hereby 
acknowledged, said owners do hereby constitute and appoint said J. B. 
Shapiro, trading as aforesaid, their sole and exclusove agent for the 
sale of the certain apartment house building owned by said first 
parties and located at 143 Rhode Island Avenue, Northwest, in the 
City of Washington, in the District of Columbia, for a period of time 
from date to January 5th 1924, upon the following terms of sale; 
the price shall not be less than $28,000.00 gross to owners, provided 
that should a purchaser be secured for said property upon the terms 
herein set forth, at a price at or in excess of $28,500.00 the said agent 
shall receive in addition to the usual Real Estate Board commission 
on said purchase, an additional sum of five hundred dollars. 

Said owners agree to sell said property under the usual Real Estate 
Board contract of sale provision, settlement of any such sale to be 
within thirty days from date of contract, the purchaser to place a 
new first trust of at least $15,000.00 on said property at his own ex¬ 
pense, pay at least $9,000.00 in cash to owners at time of settlement, 
said owners agreeing to convey said property bv usual special war¬ 
ranty deed, to take back a second deed of trust for the balance of the 
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purchase price, payable at the rate of $175.00 per month, including 
interest at the rate of six per centum per annum. 

Owners agree that they will accept and ratify in writing a contract 
of sale containing the aforegoing provisions and will upon demand 
of said agent deposit with the District Title Insurance Company a 
good and sufficient legal deed conveying their title, good of record, 
to such purchaser as may be secured, upon performance by such pur¬ 
chaser of the terms of sale. Said owners hereby authorize, empower 
and direct said Title Insurance Company to pay to such agent out of 
said purchase price the sum or sums hereinbefore agreed to be paid 
to said agent as compensation for his services, whether sale is made 
by said agent or otherwise, during the term of this agency. 

The agent, J. B. Shapiro, trading as aforesaid, agrees that he will 
execute and record among the Land Records of the District of Colum¬ 
bia, before the expiration of this agency, a release of the agree- 
35 ment for the trade of the herein mentioned apartment house 
for ground at the southeast corner of Georgia Avenue and 
Emerson Street. Northwest, this city, which trade agreement bears 
date February 24th 1923, and which was recorded as aforesaid by 
said agent on May 24th 1923. 

In witness whereof the parties hereto have hereunto set their hands 
and seals this 30th day of November, 1923. 

MICHAEL O’CONNO R, [seal. 1 

MARY V. O'CONNOR, | seal. 1 

Owners, 

J. B. SHAPIRO, [seal.] 

Agent . 

In the presence of: 


ALBERT D. ESHER, 

U U U 


R. E. SHAPIRO. 


That then and thereupon the following occur-ed: 

By Mr. Esher: 

“Q, This paper, known as the exclusive sales agency contract, re¬ 
cites that in consideration of ten dollars and other good and valuable 
consideration received and hereby acknowledged—please tell us what 
were the other good and valuable considerations? 

Mr. Ottenberg: I object. 

The Court: Objection sustained. 

That then and thereupon counsel for both parties approached the 
bench and counsel for defendant informed the Court that he ex¬ 
pected the witness to testify and that he would prove that the ‘‘other 
good and valuable considerations” referred to was the release by 
Shapiro of his claim for damages against O’Connor for the failure 
of witness to carry out the agreement of trade bearing date February 
24th 1923; that witness would further testify and he expected to 
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prove that witness had been shown the letters from Mr. Ottenberg 
addressed to Mr. Esher and had read the same and relying upon 
their contents and in order to settle Mr. Shapiro’s claim against wit¬ 
ness for damages, he signed the paper bearing date November 30th 
1923, and designated the exclusive sales agency contract. 

The Court refused to admit said testimony and exception was duly 
noted to the ruling of the Court for the reasons set forth above. 

3b On cross-examination, witness testified substantiallv that he 

was willing to go through with the trade but that his wife 
would not sign the deed; that he considered Mr. Prather the agent of 
Mr. Shapiro; that he had signed the deed to his apartment which 
had been prepared bv the Title Company but that his wife would 
not sign the same since Mr. Prather had misrepresented the numbr 
of feet the lot contained available for building purposes; that he 
complained about this to Mr. Prather and after the exchange con¬ 
tract was signed, witness then went to see Mr. Shapiro and told him 
Mrs. O'Connor would not sign the deed to the apartment; witness 
was shown the paper dated January 18 1924, and was asked if this 
was the release referred to in the exclusive sales agency contract of 
November 30th. 1923; that objection was made to the question and 
the Court sustained said objection; witness agreed to pay Mr. Prather 
a commission for making the trade; that then and thereupon counsel 
for plaintiff submitted to witness the paper dated January 18 1924; 
witness identified bis signature thereto and over the objection and 
exception of defendant, plaintiff offered said paper in evidence, to 
which ruling <>f the Court exception was duly noted. That said 
paper was read to the jury, as follows; 

This release made this 18th dav of January, 1924, bv and between 
J. B. Shapiro and Michael O'Connor and Mary V. O'Connor, his 
wife, witnesseth that 

Whereas hithertofore on, to-wit, the 24th day of February, 1923, 
the said Michael O’Connor and the said J. B. Shapiro entered into 
a certain exchange contract whereby and by the terms whereof the 
said O’Connor agreed to exchange premises known as Lot No. 7. in 
Square 3108. improved by the certain apartment house known as 
143 Rhode Island Avenue. Northwest, in the City of Washington. 
District of Columbia, for the certain piece or parcel of ground located 
at the southeast corner of Emerson Street and Georgia Avenue, 
Northwest, then owned by the said J. B. Shapiro; 

And whereas the aforesaid contract bearing date on, to-wit, 
37 the 24th day of February, 19*23. was duly recorded among the 
Land Records of the District of Columbia, on to-wit, the 24th 
day of May. 1923. to which reference is hereby made for the more 
particular description and contents of said contract; 

And whereas it is the object and purpose of the parties hereto by 
these presents each to fully release and quit claim and discharge the 
property of the other from the force and effect of said recorded 
contract; 
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Now, therefore, in consideration of the premises and of other good 
and valuable considerations hereby acknowledged, the said parties 
hereto do each for themselves, their heirs, and assigns, release, quit 
claim and discharge the aforesaid land and premises from the force, 
operation, and effect of the aforesaid recorded agreement, bearing 
date on, to-wit, the 24th day of February, 1923, and recorded as 
aforesaid among the Land Records of the District of Columbia, oi> 
the 24th day of May, 1023, provided, however, that these presents 
shall not be construed as effecting any personal liability, if any, of 
either of the parties hereto to the other, the sole object and purpose 
hereof being to release the real estate aforesaid from the effect and 
operation occasioned by the recordation of the aforesaid contract as 
hereinbefore mentioned. 

In witness whereof the parties hereto have hereunto set their hands 
and seals the dav and vear first hereinbefore written. 

MICHAEL O’CONNOR. 

MARY V. O’CONNOR. 

J. B. SHAPIRO. 

Witness: 

ALBERT 1). ESIIER. 


| SEAL 
| SEAL.] 

[seal.] 


<< 


<< 


i( 


District of Columbia, &•#; 

I, Rose Edith Shapiro, a Notary Public in and for the District of 
Columbia, do hereby certify that .J. B. Shapiro, party to the foregoing 
and annexed release, bearing date on the 18" day of January, 1924, 
personally appeared before me in said District said J. B. 
38 Shapiro, being personally well known to me as the person 
who executed said release and acknowledged the same to be 
his act and deed. 

Given under mv hand and seal this 24" day of January, 1924. 

ROSE EDITH SHAPIRO, 

Notary Public, D. C. 

District of Columbia, ss: 

I, Albert D. Esher, a Notary Public in and for the District of 
Columbia, do hereby certify that Michael O’Connor and Mary V. 
O’Connor, his wife, parties to the foregoing and annexed release 
bearing date on the 18" day of January, 1924, personally appeared 
before me in said District said Michael O’Connor and Mary V. 
O’Connor, his wife, being personally well known to me as the persons 
who executed said release and acknowledged the same to be their 
act and deed. 

Given under mv hand and notarial seal this 18th dav of January, 
1924. ‘ “ 

ALBERT D. ESHER, 

Notary Public, D. C. 


39 


Albert I). Esher, produced as a witness by the defendant 
testified substantially as follows: That he is an attorney at law 



24 


MICHAEL O’CONNOR VS. JACOB B. SHAPIRO. 


and acted as counsel for Mr. O'Connor in this case; that Mr. O'Connor 
brought to witness a letter from Mr. Ottenberg dated July 9th 1023, 
presenting a claim in behalf of Mr. Shapiro for the failure of Mr. 
O’Connor to go through with the trade agreement; that witness wrote 
to Mr. Ottenberg and had several telephone conversations with Mr. 
Ottenberg about the matter; that several months thereafter during 
the latter part of October 1923, Mr. Ottenberg telephoned to witness 
and stated he had a way of settling Shapiro's claim for damages 
against Mr. O’Connor; that witness told Mr. Ottenberg to incorporate 
the plan in a letter and send it to witness; that then and thereupon 
witness ottered to introduce in evidence the letter he had received 
from Mr. Ottenberg, dated October 29, 1923; that objection was 
made to said offer and said objection was sustained bv the Court to 
which ruling of the Court exception was duly taken on the ground 
said letter formed a part of the settlement contract of the parties. 

That thereupon counsel approached the bench and informed the 
Court that he would testify and prove that upon the receipt of the 
letter from Mr. Ottenberg of date October 24, 1923, he had Mr. 
O'Connor call at the office of witness and that witness had shown 
Mr. O’Connor the letter he had received from Mr. Ottenberg and 
Mr. O’Connor agreed to give the exclusive sales agency contract to 
Shapiro if Shapiro would reduce the time of the exclusive agency to 
expire the first part of January 1924, when a deed of trust on the 
apartment matured and would agree not to demand the $500 bonus 
unless the apartment was sold for $28,500.00; that witness communi¬ 
cated these facts to Mr. Ottenberg over the telephone and Mr. Otten¬ 
berg thereupon wrote witness a letter dated November 12th 1923, 
in which he agreed to these modifications of his letter of October 29, 
1923. That the Court refused to allow this testimony or said letters 
to be admitted, to which ruling of the Court exception was duly 
noted on the ground these letters formed a part of the settlement 
contract of the parties. 

40 That the letter from Mr. Ottenberg, attorney for plaintiff, 

to Mr. Esher, attorney for defendant, bearing date October 
24th 1923, above referred to, is set out in the testimony of the de¬ 
fendant Michael O’Connor. That the letter of November 12th 1923, 
is as follows: 

“Louis Ottenbere, 

Q 7 

Attornev-at-Law, 

Colorado Building, 

Washington, D. C. 

Phone Main 1827. 


Albert D. Esher, Esq., November 12th, 1923. 

Woodward Building, 

Washington, D. C. 

My Dear Mr. Esher : 

Confirming our conversation of a few days ago relative to the con¬ 
tents of mv letter to you of October 29th 1923, in the matter of 
Shapiro-0 Connor, you are advised that Mr. Shapiro accepts your 
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modifications of my last communication, and in conformity there¬ 
with, I enclose agreement for signature of Mr. and Mrs. O'Connor. 

I also enclose form of sales contract referred to in said agreement. 
Kindly give this matter vour prompt consideration. 

Very truly yours, ‘ LOUIS OTTENBERG.” 


41 Arthur J. Bridget, produced as a witness in behalf of de¬ 

fendant testified substantially as follows; that he is employed 
by the Lawyer’s Title Co.; that in the jacket containing the title 
papers to Mr. O’Connor’s apartment is a deed to said apartment 
which was signed at the Title Company by Michael O’Connor; the 
jacket also contained a deed for the Shapiro land but this deed was 
not signed. 


On cross-examination witness testified that because the title report 
was cancelled, only $15.00 was charged bv the Title Company to 
Mr. Shapiro and that this sum had been paid. 


42 The Court, Mr. Justice Stafford presiding, instructed the 

jury substantially, that if the jury believed that Mr. O’Connor 
agreed to exchange his apartment house property for Mr. Shapiro’s 
lots, as recited in the paper writing dated February 24th 1923, it was 
Mr. O’Connor’s duty to deliver a good and sufficient deed for the 
property as part of his performance of the contract, and to do this 
it was necessary for him to procure his wife’s signature and acknowl¬ 
edgement on the deed. That if the jury believed from the evidence 
that the defendant had failed or refused to perform the exchange 
contract, then the plaintiff was entitled to recover for the loss of his 
bargain on the evidence, which loss, if any, was the difference be¬ 
tween the fair market value of the defendant’s property and the pur¬ 
chase or exchange price agreed to be paid by the plaintiff. That 
the agreement of November 30th 1923 provided that Mr. Shapiro 
would execute a release of the exchange contract and that a release 
was executed on January 18th 1924, which was about two weeks 


beyond the date when the release mentioned in the agreement of 
November 30th 1923, was to have been given. That the release of 
January 18th 1924, provided for the release of the land and premises 
effected by the exchange contract of February 24th 1923, but pro¬ 
vided that the said release was not to be construed as affecting any 
personal liability, if any, of either of the parties to said release to 
the other. That it was for the jury to decide, first, whether the 
plaintiff had sustained a damage, and secondly, whether the release 
of January 18th 1924, constituted a subsequent agreement between 
the parties thereto, as the said release was not, as a matter of law, 
the release called for by the agreement of November 30th 1924. 
That the question of the bona fides of the offer of Mr. Cafritz to pur¬ 
chase the apartment house for $29,000 was a question of fact for 
the jury, along with the other evidence in the case. That the bur¬ 
den of proof was on the plaintiff, not only to establish his damage, 
if any, but also to establish that the release of January 18th 1924, 
had been substituted bv the parties for the release mentioned in the 
3—4344a 
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agreement of November 30th 1923, it being the instruction of the 
court that this release was not the release called for by the 

43 agreement of November 30th 1923. 

To so much of the charge of the Court as related to any 
substitution of the release of January 13th 1924, for the release 
called for in the exclusive sales agency contract of November 30th 
1923, exception was duly noted, on the ground that there was no 
evidence whatsoever from which it could be found that the parties 
had agreed to any such substitution. 

44 All and every of the exceptions hereinbefore stated and 
taken were dulv noted bv the Court on its minutes and the 

» V 

time that the same were severally noted and taken, and before the 
jury retired to consider its verdict; and the defendant, by his coun¬ 
sel, moved the Court to sign this, his Bill of Exceptions, to have the 
same force and effect as to each and every of the said exceptions as 
though the same were set forth in a separate Bill of Exceptions, 
which motion is granted; and the Court accordingly signed this, 
the defendant’s Bill of Exceptions, to have the force and effect as 
aforesaid, now for then, this 21 day of May, 1925. 

WENDELL P. STAFFORD, 

Justice. 


The above is a true & correct copv of Bill of Exceptions. 

LOUIS OTTENBERG, 

Attorney for Plaintiff. 
ALBERT D. ESHER, 

May 21, 1925. Attorney for Defendant. 


45 To: Louis Ottenberg, Esq., Attorney for Plaintiff, Colorado 
Building, Washington, I). C.: 


Take notice that the annexed Bill of Exceptions will be submitted 
to the Court, Mr. Associate Justice Stafford presiding, on the 21st 
day of April. 1925, at ten o’clock, a. m., or as soon thereafter as 
counsel may be heard. ALBERT D. ESHER, 

Attorney for Defendant. 


Service of a copy of the above Notice and annexed Bill of Ex¬ 
ceptions acknowledged tnis 14 dav of March, 1925, without prejudice. 

LOUIS OTTENBERG, 

Attorney for Plaintiff. 


46 [Endorsed:] No. 68,091. Law. Jacob B. Shapiro, Plain¬ 

tiff, vs. Michael O’Connor, Defendant. Defendant’s Bill of 
Exceptions. Albert D. Esher, Attorney for the Defendant, Wood¬ 
ward Building, Main 555. 


Endorsed on cover: District of Columbia Supreme Court. No. 
4344. Michael O’Connor, appellant, vs. Jacob B. Shapiro. Court 
of Appeals, District of Columbia. Filed Jun. 10, 1925. Henry W. 
Hodges, clerk. 
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IN THE 


(Court of Appeals, liatrirt of (Columbia 


April Term, 1925. No. 4344. 


Michael O’Connor, Appellant , 


vs. 


Jacob B. Shapiro, Appellee. 


BRIEF FOR APPELLANT. 


STATEMENT OF THE CASE. 

This is an appeal from a judgment, entered in the 
Court below, upon a verdict for the appellee herein, for 
the sum of $2,000.00, with interest. (Rec. page 12.) On 
April 3rd, 1924, appellee, Jacob B. Shapiro, sued appel¬ 
lant, Michael O’Connor, in the Supreme Court of the 
District of Columbia, for that, on the 24th day of Feb¬ 
ruary, 1923, appellant had contracted and agreed with 
appellee to exchange a certain apartment house known 
as 143 Rhode Island Avenue, Northwest, Washington, 
D. C., for a certain plot of unimproved ground belong- 
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ing to appellee and located at the southwest corner of 
Emerson Street and Georgia Avenue, Northwest, in 
said City and District, as in the Declaration more fully 
described. (Rec. pages 1, 2.) Appellee alleged that 
appellant had failed to carry out this contract and 
claimed as damages for its breach $2,000.00 which con¬ 
stituted the verdict herein before mentioned. 

To the Declaration appellant filed his Plea, setting 
up, among other things, that appellant and appellee 
had amicably adjusted, settled, and compromised the 
varied differences which this suit concern (Rec. page 
5) long prior to the tiling of the Declaration in this 
cause. 

At the trial it developed appellant had signed an 
agreement to exchange his apartment house for ap¬ 
pellee’s unimproved land on February 24, 1923, as aver¬ 
red in the Declaration (Rec. pages 15,18); it being rep¬ 
resented to him at the time of its execution, however, 
that the lot contained 9,000 sq. ft. available for building 
purposes, by a Mr. Prather who, appellant believed was 
acting as agent for appellee in the transaction (Rec. 
pages 18, 22), and with whose firm appellee had listed 
his lot (Rec. page 16). The next day or so Prather 
informed appellant the lot contained only 8,652 sq. ft. 
available for building purposes and then appellant dis¬ 
covered it contained only 7,787 sq. ft. so available. 
(Rec. page 18) Appellant and his wife then called on 
Mr. Prather and he agreed in the presence of them both 
to write into the contract the representation he had 
made to induce its execution, to wit, that the lot con¬ 
tained 9,000 sq. ft., appellant’s wife stating she would 
not sign the deed unless he did. This, Prather later re¬ 
fused to do, and appellant’s wife thereupon refused to 
sign the deed (Rec. page 18). This fact of her refusal 
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and the reasons therefor appellant conveyed to appel¬ 
lee who, thereupon in turn, refused to accept the deed 
unless signed by her (Rec. page 18), although appellant 
himself had signed the deed (Rec. page 22) and left the 
same at the Title Company (Rec. page 25). Thereafter 
on July 9, 1923 (Rec. page 24), Mr. Ottenberg, attor¬ 
ney for appellee, w r rote appellant, calling on him “to 
pay certain damages wdiich he claimed Mr. Shapiro 
had suffered because of my failure to carry out the 
agreement of trade of February 24, 1923” (Rec. page 
18). Appellant brought this letter to his attorney, Mr. 
Esher, (Rec. page 24) who w T rote and had several tele¬ 
phone conversations with Mr. Ottenberg about the 
“claim in behalf of Mr. Shapiro for the failure of Mr. 
O’Connor to go through with the trade agreement” 
(Rec. page 24). Several months later and during the 
latter port of October, 1923, Ottenberg ’phoned to 
Esher that “he had a way of settling Shapiro’s claim 
for damages against Mr. O’Connor.” Esher told Ot¬ 
tenberg to incorporate his plan in a letter and send it 
to him (Rec. page 24), which Ottenberg did. There¬ 
upon Esher showed this letter to Mr. O’Connor, whom 
he called to his office and appellant discussed “the mat¬ 
ters contained in this letter” with his attorney (Rec. 
page 18). Upon objection made, with no grounds urged 
as its basis, the Court excluded this letter over the 
objection of appellant’s counsel and the jury never 
learned its contents (Rec. pages 24,18). Likewise upon 
objection, with no grounds assigned therefor, the 
court, over appellant’s exception, excluded from the 
consideration of the jury the subsequent conversation 
between the attorneys of the respective parties herein, 
wherein a minor modification in the details of the sug¬ 
gested compromise offered by appellee in the excluded 
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letter was made by appellant’s attorney to the attorney 
for appellee (Rec. page 24), and further, upon similar 
objection with no reasons given, and likewise over 
proper exception taken, excluded from the attention of 
the jury the written acceptance of the proposed modifi¬ 
cation (Rec. pages 24, 25), although appellant’s coun¬ 
sel made wide proffer of all testimony so excluded and 
fully explained its purpose (Rec. pages 24, 25, 18, 19, 
20). But following the exchange of the letters herein 
before mentioned and which were not permitted in evi¬ 
dence by the Court an exclusive sales agency agree¬ 
ment was executed between the appellant and the ap¬ 
pellee (Rec. page 20) wherein, under date November 
30, 1923, appellant conferred upon the appellee the ex¬ 
clusive right to sell the apartment he had hitherto 
agreed to exchange on February 24, 1923, for a period 
to expire January 5,1924, and a compensation to appel¬ 
lee, upon completing sale at or in excess of $28,500.00, 
of $500.00 in addition to the regular real estate commis¬ 
sion, the appellee further agreeing therein and before 
its expiration to execute and record upon the land rec¬ 
ords of the District of Columbia, a release of the afore¬ 
said trade agreement of February 24, 1923, which had 
been recorded thereon May 24, 1923 (Rec. page 21). 
The appellee was unable to sell the apartment house 
after he secured this exclusive right so to do (Rec. 
page 16), and later improved his lot with stores and 
apartments (Rec. page 16). Subsequently and on Jan¬ 
uary 18, 1924, a release and quit claim w as executed by 
appellee to appellant in respect of the land agreed to be 
exchanged by appellant (Rec. pages 22, 23), the said re¬ 
lease being offered in evidence over the objection and 
exception of appellant’s counsel. Upon the question of 
damages, testimony was offered by appellee to prove 
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“that the apartment would stand me $27,000.00; on the 
date of the contract the fair market value of the apart¬ 
ment was $29,000.00 and my marginal profit was worth 
$2,000.00; on March 9th, 1923, I agreed to sell the 
apartment to Mr. Cafritz for $29,000” (Rec. page 16), 
and Mr. Cafritz testified (Rec. page 17) that he “agreed 
to pay $29,000.00 for the apartment” on March 9th, 
1923, although he stated that a few months later he 
would not give $28,000.00 for the same apartment at 
and during the time when appellee had the exclusive 
sales agency thereon. 

The Court charged the jury among other things 
“that if the jury believes from the evidence that the 
defendant had failed or refused to perform the ex¬ 
change contract, then the plaintiff was entitled to re¬ 
cover for the loss of his bargain on the evidence, 
which loss, if any, was the difference between the fair 
market value of the defendant’s property and the pur¬ 
chase or exchange price agreed to be paid by the plain¬ 
tiff. (Rec. page 25.) Thereupon after deliberation 
and under the evidence and charge as given by the 
Court, the jury returned its verdict as hereinbefore 
set out. 


ARGUMENT. 

ERRORS ASSIGNED—1, 2, 4, 5. 

Errors assigned and numbered one, two, four, and 
five, will be considered together as they relate to the 
exceptions reserved and the errors assigned thereon, 
in reference to the refusal of the court to permit in 
evidence (1) the Ottenberg letter of October 29, 1923 
(Rec. pages 19, 24); (2) modification proposed thereto 
in the Esher conversation after its receipt. (Rec. pages 
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19, 24); and (3) the acceptance of said modification in 
the Ottenberg communication of November 12, 1923, 
enclosing the sales contract of November 30th, 1923. 

It is submitted the court committed error in each of 
these rulings, particularly in view of its charge to the 
jury that, if they believe the appellant had failed or 
refused to perform the contract of February 24, 1923, 
the appellee was entitled to receive damages from him. 
This whole case grew out of the differences arising 
over the exchange contract. There was no other claim 
in the suit. Therefore, if these differences had been 
reconciled, amicably adjusted and satisfied, there was 
no ground for the action, and the appellant had a right 
to show it and the jury to know it. Likewise if appel¬ 
lant had once paid appellee in the coin he demanded for 
what he considered as lost in the manner appellee had 
requested, appellant should not be compelled to pay 
twice; and appellant had paid. The letter of October 
29, 1923, was appellee’s own proposal. It set forth the 
terms upon which he would consider his claim adjusted. 
There had been a claim (Rec. pages 18, 24); appellee 
was looking for compensation. He had placed the mat¬ 
ter in his counsel’s hands. That counsel had made a 
demand upon him. Then appellee made the proposal 
embodied in the letter of October 29, 1923. The sole 
purpose of that letter was to “amicably adjust Mr. 
Shapiro’s suit for substantial damages against Mr. 
O’Connor in this way.” Then followed the plan which 
called for giving the exclusive sales agency later en¬ 
closed in the letter of November 12, 1923 (Rec. page 
19). Both sides had been talking settlement (Rec. 
page 24), settlement of the very matter upon which 
later appellee filed his suit contrary to the written 
proposal he advanced and accepted as modified. Upon 
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receipt of the letter of October 29, 1923, Esher called 
appellant in and discussed its contents with him (Rec. 
pages 19, 24). The plan was acceptable, a few details 
alone required modification to wit; the period of time 
over which the agency would extend, and the sales 
price upon which the bonus of $500.00 would be given. 
Th is modification in matter of detail was conveyed to 
appellee’s counsel who later directly and positively ac¬ 
cepted it, enclosing in his letter of acceptance the con¬ 
tract to be executed by appellant as his performance of 
the settlement agreement, proposed as an offer in his 
letter of October 29, 1923, modified by telephone, and 
accepted by appellee’s letter of November 12, 1923, 
sent through his counsel as aforesaid. The accord and 
satisfaction became complete on the 30th day of No¬ 
vember, 1923, when appellant signed the exclusive sales 
agency agreement wherein he gave the agency and 
agreed to compensate upon the completion of sale in the 
manner appellee had suggested and proposed. The con¬ 
tract of settlement wherein the differences arising out 
of the agreement of February 24, 1923, were compro¬ 
mised, lay in the letters and conversations which the 
jury were not allowed to hear and which the court re¬ 
fused to permit them to consider. It was as if appellee 
had said: “I have a claim against you, Mr. O’Connor, 
for your refusal to exchange your property for mine as 
you agreed to do on February 24, 1923; but I desire to 
settle the matter and will do so if you will give me an 
exclusive agency to sell your apartment to January 5, 
1924, and a $500.00 bonus above the usual real estate 
commission allowed. Will you do it?” Mr. O’Connor 
answered : “I will.” And thereupon the parties met and 
Mr. O’Connor did the thing he agreed to do, viz., gave 
the sales agency contract which appellee proposed. 
Then when appellee was not able to sell within the 
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time in which he thought he could, he disregards his 
agreement and sues Mr. O’Connor upon the very dif¬ 
ferences he had settled with him earlier, and for doing 
which he had received the valuable right to sell exclu¬ 
sively the apartment as he had requested. And by the 
Court’s ruling Mr. O’Connor is helpless. He cannot 
show he paid once. He cannot tell the jury he owes the 
plaintiff nothing because he had given him compensa¬ 
tion in full as the plaintiff had demanded once. It would 
be difficult to imagine a more helpless situation in 
which a defendant could find himself than this in 
which the court placed this defendant. No one can be 
secure in compromising, if this be the law. No accord 
is safe in proposing or satisfaction proper to make, if 
subsequently evidence of both becomes inadmissible 
against him who has made the satisfaction. Amicable 
adjustment of controversies outside the court now be¬ 
come a snare and a trap to be avoided, not an end to 
be sought and desired. 

Inasmuch as no grounds were urged for objecting to 
the proposed evidence considered under these assign¬ 
ments and therefore should not have been entertained 
under familiar principles of law, authorities to support 
which seem unnecessary of citation, nevertheless, it is 
imagined the ground conceived but not expressed was 
that to admit the same would be either to vary the 
terms of the written sales agency contract of November 
30, 1923 (Rec. page 23), or that the same had been 
merged in that writing. Neither of these grounds is 
tenable. None of the evidence proposed varied, mod¬ 
ified, or changed a single term of that wilting in a 
single detail. Neither the letters or the conversation 
had anything to do with it as terms thereof per se. The 
writing of November 30,1923, was just what it purports 
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to be upon its face. It was an exclusive sales agency 
contract for appellant’s apartment house. It was the 
performance on appellant’s part of what appellee de¬ 
manded as his consideration for settling their present 
difficulties. It was the result of a precedent agreement 
whose terms were to be found in the evidence the court 
refused to admit. Appellee’s rights, if he had any, 
against appellant, were settled not in this sales agency 
contract but in the agreement accepted by appellant 
to give that agency contract if appellee would surren¬ 
der his claim therefor. The proposal was appellee’s. 
The acceptance was mutual. The understanding was 
complete. Its purpose was plain. Then followed the 
agency contract, as appellant’s part in the performance 
of the agreement proposed on October 29, and accepted, 
as modified, on November 12th. How can it be urged, 
therefore, that evidence of the agreement under which 
appellee surrendered his claim, varied the terms of the 
writing which appellee obtained as the result and the 
benefit of his surrender! The court confused the pur¬ 
pose of the testimony, it is submitted, and the evidence 
was clearly admissible. Denied, it operated to put the 
appellant in the hopeless situation heretofore described, 
and gave to the appellee an unjustified and unjustifiable 
apparent right to sue in a matter he had settled once on 
terms of his own proposal. 

Even if the evidence, however, constituted terms of 
the writing of November 30, 1923, still it was admis¬ 
sible. The consideration of that agreement, as ex¬ 
pressed, was nominal. It amounted but to a mere ac¬ 
knowledgment of the receipt of a nominal sum of money 
and “other good and valuable considerations” as the 
consideration for the benefit conferred. As such, it is 
submitted, it was open to explanation, and the true 
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consideration became proper for expression and proof. 
See: 


Hitz vs. National Metropolitan Bank, 111 U. S. 
722. 

Mattoon vs. McGrew, 112 U. S. 713. 

Droop vs. Ridenour, 11 App. D. C. 224. 

Whelan vs. McCullough, 4 App. D. C. 58, 63, 64. 

Wardman vs. Hanlon, 52 App. D. C. 14. 

Jones Evidence, Civil Cases, 3rd Ed., page 722, 
par. 469. 

10 R. C. L., page 1042, Sec. 236. 

22 C. J., page 1157, Sec. 1555. 

I'pon any ground, the jury had a right to hear this 
testimony. No verdict should be allowed against a de¬ 
fendant in the form of a law court in respect of a con¬ 
troversy in which the complainant has received his 
verdict alreadv in the amount and kind of his own 
choosing and in the form of his own selection, especi¬ 
ally when he has taken advantage of the law’s per¬ 
mission to select his own forum and choose his own 
remedy. Yet this was permitted in this case in the 
court below, it is respectfully submitted, contrary to 
the law. 


ASSIGNMENT OF ERROR NO. 3. 

This asignment is cast on an exception taken to that 
part of the court’s charge wherein he submitted to 
the jury the right to decide whether the parties herein 
had agreed upon the release of liens on the land as and 
for a new and substituted release for that mentioned in 
the contract of November 30, 1923, insomuch as it was 
not the release called for by that writing. (Rec. pages 
25, 26.) The agreement of November 30, 1923, called 
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for a release of the Exchange agreement of February 
‘24, 1923, upon the land records of the District of Col¬ 
umbia. Appellee had recorded that agreement May 24, 
1923. It therefore cast a cloud upon appellant’s title 
and, in the agreement of November 30, 1923, appellee 
bound himself to release it. That is all he did by the 
release of January 18, 1924. He was particular so to 
state. Personal liability of appellant had already been 
released in the proposal of October 29th, and the ac¬ 
ceptance of November 12tli, in respect of the agreement 
of February 24, 1923. What other personal liabilities 
may have existed in favor of appellee against appellant 
and growing out of other and different transactions 
does not appear, but, if they existed, appellee was care¬ 
ful to preserve them. Just as the appellant agreed to 
create the exclusive sales agency in the agreement to 
compromise, adjust, and amicably settle the differences 
arising out of the exchange agreement of February 24, 
1923, which was defined and set out in the letters and 
conversation denied admission in evidence by the court, 
just so in that sales agency contract, when executed in 
performance of that agreement by appellant, appellee 
agreed to release the possible liens created by his re¬ 
cording the exchange agreement of February 24, 1923. 
As the agency contract was in performance of the 
earlier agreement, the release of January 18, 1924, was 
in execution of the other. There is not a scintilla of evi¬ 
dence justifying the charge that the latter was in sub¬ 
stitution of any earlier agreement or that it was a new 
one. Appellant’s rights were fixed in the correspon¬ 
dence and conversation, full performance of which was 
made by him in the contract of November 30th. Any 
suggestion that a new contract supplanted, destroyed, 
modified or effected those rights, is not warranted by 
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any express evidence or reasonable inference from any 
testimony given. It is submitted the court misled the 
jury to the appellant’s disadvantage by proposing to 
them the question to decide and his ruling should be 
reversed. 

CONCLUSION. 

This appellant finds himself in this position. He 
agreed to make an exchange of certain real estate be¬ 
longing to him and improved by an apartment house 
for other real estate unimproved belonging to the ap¬ 
pellee, upon the representation that appellee’s unim¬ 
proved ground contained within it a certain footage 
available for building purposes at that time. Upon in¬ 
vestigation he subsequently discovered that the un¬ 
improved lot for which he had agreed to exchange his 
own real estate, did not contain the footage as repre¬ 
sented, but rather in truth and in fact was deficient 
therein in an amount exceeding a large percentage. 
His wife thereupon refused to join him in the execution 
of a deed conveying his real estate to appellee for the 
reason that she properly conceived she was not getting 
in exchange what her husband had agreed to receive. 
Thereupon differences arose between this appellant and 
the appellee, which the appellee finally agreed to and 
did adjust in accordance with his own proposal; that 
thereafter and after having received the benefit of 
what he requested in the proposal to adjust those dif¬ 
ferences between them, the appellee instituted this ac¬ 
tion upon the original differences growing out of the 
agreement to make the exchange and differences which 
he once released,—a suit against this appellant to re¬ 
cover damages for that for which he had already re¬ 
ceived compensation which he had already adjusted 
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amicably and for which the appellant had already made 
full satisfaction to him. And at the trial appellant is 
denied the right to show that he had compensated ap¬ 
pellee and had made full satisfaction and the jury, 
without knowledge of this fact, were given the right to 
determine whether he should pay a second time for 
that for which he had already paid earlier and in full. 
It is, therefore, respectfully submitted that, upon the 
facts in this case, the court below should have permit¬ 
ted in evidence the letters of October 29th and Novem¬ 
ber 12th, 1923, as well also as the telephone conversa¬ 
tion between the respective counsel of the respective 
parties herein; and, in denying these letters admission 
in evidence, as well also as in instructing the jury as 
he did with reference to the effect of the release of 
January 18, 1924, the court committed, as to this ap¬ 
pellant, damaging and reversible error and that his rul¬ 
ings should, therefore, be reversed accordingly. 

Albert D. Esher, 

William E. Leahy, 
Attorneys for Appellant . 
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BRIEF FOR APPELLEE, 

There are two phases of this case before the court: First, 
the appellee’s pending motion to dismiss the appeal, and, sec¬ 
ond, the appeal itself. In view of the fact that the granting 
of the motion will dispose of the entire case, that will be 
dealt with first. 


Motion to Dismiss Appeal. 

The facts surrounding the motion, as disclosed by the 
affidavits and a certified copy of the docket entries in the 
Supreme Court of the District of Columbia, as filed in this 
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court, are these: The case of Shapiro (appellee herein) v. 
O’Connor (appellant herein) was tried and a verdict rendered 
in favor of Shapiro. An appeal was noted and a super¬ 
sedeas bond filed. Thereafter appellant submitted his bill 
of exceptions and in due course the court settled and signed 
the same, and the bill of exceptions was filed on the 21st day 
of May, 1925. Up to the time when the said bill of ex¬ 
ceptions was filed in the clerk’s office no assignment of errors 
had been submitted to counsel nor filed in the clerk's office. 
Counsel for appellant was advised by the clerk of this fact. 
Several hours thereafter the assignment of errors was filed. 
But this was contrary to the specific provision of paragraph 
9 of Rule 5 of this court, which says: 

“PRIOR to settling and signing of the bill of ex¬ 
ceptions by the trial justice or judge there shall be 
filed in the office of the clerk of the lower court the 
assignment of errors relied on by the appellant or 
plaintiff in error as the case may be.” 

The reasons for this rule are obvious: 

1. It puts the appellee on notice of the points to be pre¬ 
sented to the appellate court, and, with this in view, the bill 
of exceptions is framed to include all matters that will have a 
bearing on the errors assigned; 2, and, as a corollary, it ex¬ 
cludes, as unessential, all other matters. 

The second reason is controlled by the rules of this court 
(paragraph 4 of Rule 5) and by such cases as First National 
Bank of Dexter, New York v. Fox, 39 App. D. C., 477, and 
French v. National Laundry Co., 31 App. D. C., 105. 

The first reason is well illustrated bv the case at bar. Not 
having seen the assignment of errors, appellee’s counsel was 
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at a loss, in the matter of settling the bill of exceptions, to 
know just what should and should not be included, and, as 
will be seen later in this brief, much important testimony 
bearing on the third assignment was omitted. 

This motion is no mere technicality. To refuse it would 
not only nullify a standing rule of this court, but would put 
the appellee, who relied upon it, in a disadvantageous posi¬ 
tion and permit the appellant to take advantage of his own 
wrong. 

Drew v. Hogan, 25 App. D. C., 55. 

The Case on Appeal. 

In its final analysis, the case before the court is this: 
Shapiro, the appellee, owned some vacant land; O’Connor, 
the appellant, owned an apartment-house. A contract to ex¬ 
change these properties was entered into (Rec., 15), O’Con¬ 
nor agreeing to pay the broker’s commission (Rec., 17). 
Appellant could not procure his wife’s signature on the deed 
and thereby prevented the consummation of the transaction 
In the meantime said exchange contract had been recorded 
among the land records of the District of Columbia (Rec., 
4), and thereby a cloud had been cast upon the properties of 
both parties hereto. Negotiations looking toward a disposi¬ 
tion of the matter were initiated, which, after offers and 
counter-offers had been made, resulted in the definitive ex¬ 
clusive-agency agreement, dated November 30, 1923 (Rec., 
20). This instrument speaks for itself. Both parties herein 
were desirous of removing the cloud cast upon their respective 
properties by the aforesaid recordation of the exchange con¬ 
tract. A release of the properties was provided for in said 
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agreement and was executed (Rec., 22). The preamble of 
the release provided (Rec., 22) that 

‘‘It is the object and purpose of the parties hereto 
by these presents each to fully release and quit-claim 
and discharge the property of the other from the 
force and effect of said recorded contract.” 

The scope of the release was limited by the conditions 
(Rec., 23): 

“Provided, however, that these presents shall not be 
construed as affecting any personal liability, if any, 
of either of the parties hereto to the other, the sole 
object and purpose hereof being to release the real 
estate aforesaid from the effect and operation oc¬ 
casioned bv the recordation of the aforesaid contract 
as hereinbefore mentioned.” 

In this connection, it should be noted that counsel for 
appellant not only witnessed the signatures, but also acted 
as notary public in the acknowledgment of the appellant and 
his wife (R., 23). 

We have three pieces of documentary proof, therefore, 
each clear, unambiguous, and self-explanatory, namely, the 
exchange contract, the exclusive-agency agreement, and the 
release. 

Appellant having refused to settle appellee’s damages re¬ 
sulting from the loss of his bargain by reason of appellant’s 
failure to consummate the exchange contract, this suit was 
instituted. The plaintiff proved damages in excess of $2,000, 
the amount claimed in said suit, and the defendant offered 
no evidence to rebut it. The defendant then attempted to 
go into the negotiations leading up to the execution of the 
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exclusive-agency agreement, but this the court properly re¬ 
fused to permit. The negotiations were merged into the 
agreement. 

Hunt v. Rousmanier, 8 Wheat., 174-211. 

Union Mutual Life Insurance Co. vs. Mowry, 96 U. S., 
544-549. 

“The third proposition, that the court erred in ex¬ 
cluding evidence of an antecedent conversation be¬ 
tween the salesman and one of the plaintiffs in error, is 
disposed of by the well-settled rule, that ‘when parties 
have deliberately put their engagements into writ¬ 
ing, in such terms as import a legal obligation, with¬ 
out any uncertainty as to the object or extent of such 
engagement, it is conclusively presumed that the 
whole engagement of the parties, and the extent and 
manner of their undertaking, was reduced to writ¬ 
ing; and all oral testimony of a previous colloquium 
between the parties * * * as it would tend in 

many instances to substitute a new and different 
contract for the one which was really agreed upon, 
to the prejudice, possibly, of one of the parties, is 
rejected.’ 1 Greenleaf, E\\, sec. 275, and authori¬ 
ties cited; White v. National Bank, 102 U. S., 658; 
Metcalf v. Williams, 104 U. S., 93; Martin v. Cole, 
104 U. S., 30.” 

De Witt v. Berry, 134 U. S., 306, 315. 

Assignments 1, 2, J t , and J are based upon this refusal, in 
spite of the fact that the defendant and not the plaintiff 
offered in evidence (Rec., 20) this exclusive-agency agree¬ 
ment of November 30, 1923. After having this agreement 
admitted in evidence, appelant attempted to attack his own 
proof by attacking the consideration for said agreement in 
a desperate effort to get before the jury indirectly the very 
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evidence which the court had properly excluded from its 
consideration directly, to wit, the negotiations leading up 
to the execution of the exclusive-agency agreement. 

Lawrence v. McCalmont, 2 How., 426, 452. 

Minneapolis, etc., R . Co. v. Columbus, etc., Co., 119 
U. S., 149, 151. 

Tayloe v. Riggs, 1 Pet., 591, 598. 

Appellant's plea (Ree., 5) and brief repeatedly admit that 
plaintiff s offer to dispose of the controversy was accepted 
“with modifications,” and that the final plan was resolved 
in the agreement of November 30, 1923. Clearly, therefore, 
all previous verbal agreements were merged in the written 
agreement and “the entire engagement of the parties, with 
all the conditions upon which its fulfillment could he 
claimed, must be conclusively presumed to he there stated.” 

Union Mutual Life Insurance ('o. r. Moirry, 96 I . 8., 
554. 

First National Bank v. Ilall, 101 U. 8., 43, 50. 

Appellant’s Authorities. 

Although appellant offered in evidence the said exclusive- 
agency agreement, and therefore vouched for it, he seeks 
to attack the considerations therein expressed and cites 
several cases in support thereof. Rut a reading of these 
cases demonstrates that an entirely different principle is 
laid down therein from that contended for by appellant. 
Take, for example, the case of llitz v. National Metropolitan 
Bank, 111 U. 8., 722. There the hank attacked, in a credi- 
tors’-bill proceeding, a deed from Hitz to his wife, charging 
that the deed was given in fraud of creditors and without 
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consideration. The court said, and quite properly, that the 
true consideration could be shown. But suppose the bank 
had offered the deed as a valid, binding, and subsisting 
document, where no fraud or mistake was urged. Could 
they have gone hack of their own proof to attack its con¬ 
sideration, or even explain it, where that consideration, as 
in the case here at bar, recites a consideration of $10.00 
and other good and valuable considerations “received and 
hereby acknowledged'? Manifestly not. See Davis v. 
Wells, Fargo & Co., 104 U. S., 159, 167. Furthermore, in 
tlie Hitz case the bill of complaint called upon the defend¬ 
ants to show under oath the true consideration of the deed 
and the purpose for making the same. 

Droop v. Ridenour, 11 App. 1). C., 224, was almost iden¬ 
tical with the Ilitz case, this court stating that “the grava¬ 
men of the bill is the effort to reach the property conveyed 
by the deed, is the alleged or supposed fraud and collusion 
of the grantor and grantee to cheat and defraud the credi¬ 
tors of the former, and especially the plaintiffs.” There 
the falsity of the transaction was alleged to have turned 
on the consideration for the deed, and the effort was made 
to attack that deed and to set it aside because it was without 
consideration. But in the ease at bar the defendant did 
not seek to attack the exclusive-agency agreement, but actu¬ 
ally offered it in evidence. 

Whelan v. McCullough, 14 App. I). C., 558, was a case 
involving a building contract in which there were ambigui¬ 
ties and terms of “doubtful import/’ There and in such 
cases parol evidence undoubtedly mav be received in aid 
of written evidence to establish a particular document or 
to explain it. But appellant in the case at bar does not 
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contend that the exclusive-agency contract is doubtful in 
its terms. He vouches for it. He stands upon it. He offered 
it in evidence. 

The Wardman v. O’Hanlon case (52 App. D. C., 14) was 
a damage action and the question incidentally arose as to 
certain provisions in the lease under which the plaintiff 
therein held the apartment in which his wife was hurt. 
The court permitted parol evidence to be introduced to show 
what the apartment comprised where the lease was not clear 
and specific on tlie point. 

None of the cases cited by appellant, therefore, touch the 
fundamental propositions contended for by appellant here: 
First, that he had a right to show the preliminary negotia¬ 
tions leading up to a definitive agreement when that agree¬ 
ment is clear; and, second, that he could explain the con¬ 
siderations when he admitted in the document ottered bv 

i/ 

him that the considerations had been received and were 
therein acknowledged. A reading of the record (21) dis¬ 
closes his purpose beyond peradventure, and that is to get 
in negotiations under the guise of explaining the considera¬ 
tion. 

This disj>oscs of the lirst, second, fourth, and fifth assign¬ 
ments, and they are all clearly untenable, if not actually 
frivolous. 

The third assignment is in the same category, but, as it 
has a direct bearing on appellee’s motion to dismiss, it will 
be treated separately. Let us see exactly what the court had 
before it when it came to charge the jury on the matter of 
the release. The exclusive-agency agreement (Rec., 20-21) 
provided for the recordation among the land records of a 
release of the exchange contract. In this connection, it will 
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be recalled that said exchange contract had been recorded 
and was a cloud upon the title of both of the parties hereto. 
That exclusive-agency agreement did not provide for a re¬ 
lease of personal liability, nor for the damages which the 
plaintiff suffered by reason of the defendant s failure to 
carry out said exchange contract. It provided for the re¬ 
lease of the properties only. Had the defendant desired a 
personal release he should have provided for it. But he did 
not. Had the lelease of January 18, 1924 (Hoc., 22), not 
been in conformity with the intentions of the parties, why 
did the defendant and his wife execute the same and actu¬ 
ally acknowledge it before their own attorney, acting in a 
notarial capacity? The language of the release is perfectly 
clear, and in two places, to wit, the second preamble and 
the final proviso, specifically states the object and purpose 
of the release to he the discharge of the properties of the 
respective owners from the force and effect of the cloud 
cast upon their properties by the recordation of the ex¬ 
change contract. It says in so many words that the re¬ 
lease is not to be construed as affecting the personal lia¬ 
bility of the defendant to the plaintiff*. The charge of the 
court, if damaging to either of the parties hereto, was more 
hurtful to the plaintiff* than to the defendant, because the 
plaintiff believed that said release was exactly the release 
provided for by the provisions of the exclusive-agency agree¬ 
ment, but the court left it to the jury, under proper safe¬ 
guards, to determine this question from the evidence. Un¬ 
fortunately, we had no stenographic record of the testimony 
nor of the exact language of the court’s charge, nor did 
the court and counsel have this assignment of error before 
them when the court signed and settled the bill of excep- 
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tions The bill of exceptions was, of course, prepared by 
the appellant’s counsel and is devoid of any testimony 
touching the execution of said release. That something 
must have been said about it is certainly manifest; other- 
wise why would the court have said that the burden of 
proof was on the plaintiff* to establish that the release of 
January, 1924, had been substituted by the parties for the 
release mentioned in the agreement of November 30, 1923, 
and why did not defendant’s counsel offer a prayer directly 
to this point. Jf there had been no testimony in the case 
touching the same, undoubtedly the court would have said 
so. It is certain that had the court or counsel for appellee 
had any intimation that an assignment of error would be 
based upon this point a correct statement and recital con¬ 
cerning this evidence would have been incorporated in the 
bill of exceptions. 

Hut, as the bill of exceptions was signed by the court and 
filed by appellant’s counsel in the clerk’s office some time 
before the assignment of errors was tiled and a copy thereof 
served on appellee’s counsel, no opportunity was given to 
either the court or counsel for appellee to have the record 
conform to the facts in the case. 

This is striking proof of the reason for the rule of this 
court—that is, paragraph nine of Kule 5—that the assign¬ 
ment of errors must be liled prior to the settling and sign¬ 
ing of the bill of exceptions. It is a manifest and convinc¬ 
ing argument why appellee’s motion to dismiss the appeal 
should be granted for failure of appellant to comply with 
the rules. 
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Summary. 

In conclusion, then, it is respectfully submitted: 1. That 
appellant failed to comply with the rules of this court, and 
his failure has been a detriment to appellee’s case in that 
a proper and accurate bill of exceptions is not presented 
to this court. Therefore the motion should be granted. 2. 
There is no merit to appelant’s case on appeal (a) because 
his sole attack is settled by elementary principles of law, 
to wit, the exclusion of preliminary negotiations which be¬ 
came merged in a definitive agreement and the exclusion 
of the same testimony in an effort to use it as an explana¬ 
tion of “consideration” (where no one had attacked the 
consideration); (b) because the court correctly left to the 
jury the question of fact as to whether plaintiff had sus¬ 
tained the burden of proof that the release of January 18, 
1925, was the release agreed upon by the parties. 

Therefore, on the motion, the appeal should be dismissed, 
and, on the merits of the appeal, the judgment of the court 
below should be sustained. 

Respectfully submitted, 

LOUIS OTTENBERG, 

Attorney for Appellee. 
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